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Summary 

Congress regularly authorizes and requires administrative agencies to implement and enforce 
regulatory programs. As such, agencies routinely make decisions about when to promulgate 
regulations and when to enforce statutory requirements against parties who violate the law. 

During the 1 13 th Congress, the Obama Administration announced that certain federal agencies 
would not enforce specific aspects of the Affordable Care Act (ACA) for a period of time in order 
to allow the public to further prepare for proper compliance with the law in the future. This has 
led to numerous questions regarding how courts treat administrative delays of regulatory 
programs. When can a suit be brought to force the agency to apply the law? 

It is important to distinguish between two distinct types of agency delays: (1) delays resulting 
from when an agency fails to meet a statutory deadline for promulgating rules or completing 
particular adjudications, and (2) affirmative decisions to withhold enforcement of a provision of 
law on the public at large. The former arises in a scenario in which Congress has enacted a statute 
that expressly requires an agency to take a specific action by a certain date that the agency fails to 
meet. Because agencies can often struggle to meet tight congressional deadlines imposed by laws, 
courts have established a balancing test, known as the TRAC test, to determine whether the 
agency should be compelled to take action. The second type of delay occurs in a scenario in 
which an agency refuses, for a period of time, to enforce a statutory prohibition or requirement 
that Congress has imposed on third parties. This type of delay is generally implemented by 
announcing a period of non-enforcement during which the agency will not pursue or punish non- 
compliance with the law. Courts determine whether these delays are reviewable in court by 
following the Supreme Court’s holding in Heckler v. Chaney. 

This report will discuss the general legal principles applied in determining whether administrative 
delays are reviewable in court in these two different contexts and then address whether the 
procedures outlined in the Administrative Procedure Act (APA) are applicable to these delays. 
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Introduction 

During the 1 13 th Congress, the Obama Administration announced that certain federal agencies 
would not enforce specific aspects of the Affordable Care Act (AC A) 1 for a period of time in 
order to allow the public to further prepare for proper compliance with the law in the future. 2 This 
has led to numerous questions regarding how courts treat administrative delays of regulatory 
programs. This report will discuss the general legal principles applicable to judicial review of 
administrative delays in two different contexts: (1) delays in meeting a specific statutory deadline 
for implementing rules or completing particular adjudications, and (2) delays in the enforcement 
of a provision of law on the public at large. The report will then address whether the procedures 
outlined in the Administrative Procedure Act (APA) apply to these delays. 

The first type of agency delay — delays in meeting a specific statutory deadline for implementing 
rules or completing particular adjudications — arises when Congress has enacted a statute that 
expressly requires an agency to take a specific action by a specific date. For example, the ACA 
includes a number of mandatory rulemaking provisions that require agencies to issue certain 
substantive rules by certain dates. 3 An agency’s failure to meet this type of statutory deadline is 
generally assessed pursuant to a multi-factor balancing test established in Telecommunications 
Research & Action Center v. FCC, discussed further below. 4 

The second type of delay occurs when an agency delays the enforcement of a statutory prohibition 
or requirement that Congress has imposed on third parties. An agency generally implements this 
delay by announcing that, as an enforcement policy, the agency will not pursue or punish non- 
compliance with the law for a certain period of time. The underlying law takes legal effect and 
conduct in violation of that law remains unlawful, but the agency — in an exercise of its 
enforcement discretion — does not take action in response to violations of the provision until after 
a certain date. For example, although a provision in the ACA requiring that health plans meet 
certain minimum coverage requirements became effective in January 2014, the Center for 
Medicaid Services has announced that it will not enforce these requirements for certain plans for 
at least one year. 5 This type of enforcement delay would generally be assessed, if at all, pursuant 
to standards established for determining whether non-enforcement decisions are “committed to 
agency discretion by law” under the APA. 6 



1 P.L. 111-148 (2010). ACA was amended by the Health Care Education and Reconciliation Act of 2010, P.L. 111-152 
(2010) (HCERA). These Acts will be collectively referred to in this memorandum as “ACA.” 

2 See Internal Revenue Service, Notice 2013-45, NOT-129718-13 (July 3, 2013), available at 
http://www.irs.gov/pub/irs-drop/n-13-45.PDF. 

3 For example, section 6001(a) of the ACA requires the Secretary of HHS to issue rules relating to physician ownership 
and investment in hospitals by January 1, 2012. These regulations were issued on November 30, 2011. 76 FR 74122. 
For a general discussion of mandatory and discretionary rules issued under the ACA see CRS Report R43386, 
Upcoming Rules Pursuant to the Patient Protection and Affordable Care Act: The Fall 2013 Utiified Agenda, by 
Maeve P. Carey and Michelle D. Christensen. 

4 750 F.2d 70 (D.C. Cir. 1984). 

5 For a discussion of this delay see, CRS Report WSLG724, Obama Administration ’s ‘Fix” for Insurance 
Cancellations: A Legal Overview, by Jennifer A. Staman, Todd Garvey, and Daniel T. Shedd. 

6 5 U.S.C. § 701(a); see also Heckler v. Chaney, 470 U.S. 821 (1985). 
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